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STATE OF W SCONSI N ) I N SUPREME COURT

Showers Appraisals, LLC, Real Marketing, LLC
and Mark W Showers,

Plaintiffs-Appellants-Petitioners,

V.
FI LED

Musson Bros., Inc. and West Bend Mutual

| nsurance Conpany, JUL 18, 2013

Def endant s- Respondent s- Cr oss- Diane M Frengen
Appel | ant s, Clerk of Supreme Court

League of Wsconsin Minicipalities Mitual
| nsurance and City of Oshkosh,

Def endant s- Cr oss- Respondent s.

REVI EW of a decision of the Court of Appeals. Reversed and

r emanded.

M1 PATI ENCE DRAKE ROGGENSACK, J. This is a review of a
publ i shed decision of the court of appeals! that affirmed the

W nnebago County Circuit Court's? grant of summary judgment in

! Showers Appraisals, LLC v. Misson Bros., Inc., 2012 W App
80, 343 Ws. 2d 623, 819 N W2d 316.

2 The Honorabl e Barbara H. Key presided.
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favor of Misson Bros., Inc. (Misson). This case arises from
fl ood damage to Mark Showers' property in the Cty of Gshkosh,
where Misson was conducting sewer renoval and installation as a
contractor for the Wsconsin Departnment of Transportation (DOT).
In granting and affirmng sunmary judgnent, the circuit court
and court of appeals concluded that Misson was a governnental
contractor entitled to immunity under Ws. Stat. § 893.80(4)
(2011-12),3 based on the court of appeals' decision in Estate of

Lyons v. OCNA Insurance Cos., 207 Ws. 2d 446, 558 N W2d 658

(Ct. App. 1996).

12 We conclude that where a third party's claimagainst a
governnental contractor® is based on the allegation that the
contractor negligently perfornmed its work under a contract wth
a governnmental entity, the governnental contractor must prove
both that the contractor neets the definition of "agent"” under
Ws. Stat. § 893.80(4), as set forth in Lyons, and that the
contractor's act is one for which immunity is available under
8§ 893.80(4). Specifically, we conclude that for a contractor to

cone within § 893.80(4)'s shield of immunity, the contractor

3 All subsequent references to the Wsconsin Statutes are to
the 2011-12 version unless otherw se indicat ed.

* The court of appeals in Estate of Lyons v. CNA |nsurance
Cos., 207 Ws. 2d 446, 457, 558 N.W2d 658 (Ct. App. 1996), used
the term "governnental contractor” to refer to those independent
private contractors that it <concluded my be entitled to
immunity under Ws. Stat. 8 893.80(4), based on the nature of
their contractual relationships with governnmental entities. e
continue this usage, but enphasize that the contractors involved
are private entities whose affiliation with the governnent is
t hrough a contractual relationship for a particul ar project.
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must prove it was acting as the governnental entity's agent in
accordance with reasonably precise specifications, as set forth
in Lyons. In this case, Misson has not shown that it was acting
as a governnental entity's agent for purposes of the alleged
I njury-causi ng conduct because Misson was not acting pursuant to
"reasonably precise specifications.”

13 Mor eover, pursuant to the plain |language of Ws. Stat.
8§ 893.80(4), we also conclude that a governnental contractor
seeking to assert the defense of immunity should clearly allege
in the pleadings why the injury-causing conduct comes within a
| egi sl ative, quasi -1 egi sl ati ve, j udi ci al or quasi -j udi ci al
function as set out in § 893.80(4). In the context of this
case, a governnental contractor would be required to assert that
it was inplenenting a decision of a governnental entity that was
made within the scope of the governnental entity's |egislative,
quasi -1 egi sl ati ve, j udi ci al or guasi - j udi ci al functions.®
Adherence to these statutory requirenments for imunity under
8§ 893.80(4) wll avoid extending blanket imunity for clains of
negligently perfornmed work against governnental contractors when

the sole basis for immunity is that the work was perforned

® In other cases we have used the term "discretionary" to
refer to those acts that are within Ws. Stat. § 893.80(4)'s
"l egi slative, guasi -1 egi sl ati ve, j udi ci al or quasi-judicia
functions.” See, e.g., Lifer v. Raynond, 80 Ws. 2d 503, 511-
12, 259 N.W2d 537 (1977) (citing 8 893.80(4)'s predecessor,
Ws. Stat. 8§ 895.43(3)). Qur use of the statutory ternms in this
case, rather than the designation "discretionary," is not
intended as a change to the imunity analysis, but rather as a
recognition that the applicable standard is based on precise
statutory | anguage. See infra, {35.
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pursuant to a contract with a governnmental entity. Al'| owi ng
governnmental contractors to claim inmunity in such instances
woul d vastly expand the doctrine of governmental inmunity.

14 Ther ef or e, based on Miusson failing to neet the
standard for a Ws. Stat. § 893.80(4) agent, Msson is not
entitled to imunity wunder § 893.80(4). Additionally, we
conclude that the facts set out in support of summary judgnment
woul d not support a claim of governnmental contractor imunity
because Miusson has failed to assert that the acts for which it
claims inmmunity were "acts done in the exercise of |egislative,
quasi -legislative, judicial or quasi-judicial functions,"” as
requi red under 8§ 893.80(4). Accordingly, Showers' clainms should
be analyzed no differently than negligence clains against other
contractors.

15 Musson may therefore be liable if Showers is able to
show that in performng its work under the governnent contract,
Musson had a duty of due care to Showers, that Misson breached
that duty, and that such breach was a cause of Showers' damages.
Accordingly, we reverse and remand to the circuit court for
further proceedi ngs on Showers' clains against Misson consi stent
with this opinion. Addi tionally, because Misson's and the
Cty's cross-clains were not fully litigated in the circuit
court and were not addressed by the court of appeals, those
cl aims shoul d be addressed on renmand.

| . BACKGROUND

16 In Septenber 2007, the DOI and the City of Gshkosh

entered into a state—nunicipal agreenent for a sewer inprovenent

4
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project along a stretch of Chio Street in Oshkosh, which is also
State Hi ghway 44. Under the agreenent, the State (through the
DOT) would provide substantial financing for the project,
al though the City was responsible for funding and construction
of sanitary sewers and water mains, as well as the sealing of
concrete joints. The DOT would remain involved in the project,
i ncl udi ng overseeing the bidding process and being onsite during
construction.

17 The DOT opened the Chio Street project for bidding,
inform ng potential bidders that, as contractors, they would be
"responsible for any damages to property or injury to persons
occurring through their own negligence or that of their
enpl oyees or agents, incident to the performance of work under
this contract, pursuant to the Standard Specifications for Road
and Bridge Construction applicable to this contract." The
specifications applicable to the project were the State of
Wsconsin Standard Specifications for H ghway and Structure
Construction. These Standard Specifications consist of hundreds
of pages of directions and specifications regarding how
governnental contractors are to perform certain aspects of
contracted projects.

18 After conpletion of +the bidding process, the DOT
awarded the contract to Miusson, and the two entered into the
Contract for H ghway Wrk, which provided that DOl would pay
Musson $4,393,833.15 for its work. Musson began work on the

OChio Street project in spring 2008.
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19 Prior to the commencenent of the Chio Street project,
Mark Showers had contracted for the construction of a new
buil ding on the property he owned on the corner of OChio Street
and Sixth Avenue in Gshkosh. As part of that construction,
Showers was required by city code to connect his downspouts,
sunp punp, and parking lot drainage to the nunicipal storm
sewer . The construction of Showers' building was conpleted on
or about Novenber 30, 2007, and Real Marketing, LLC and Showers
Appraisals, LLC ® began conducting their business at that
| ocati on.

110 When the Chio Street sewer project commenced in spring
2008, the Cty, the DOI, and Musson discussed certain aspects of
how the project would proceed, one of which was whether the
roadway was to be renoved all at once, or whether it should be
renmoved and repaired on a block-by-block basis. The parties
purportedly agreed that the block-by-block approach would be
best; however, there is no formal docunentation of the parties'
al l eged agreenent on this aspect of the project, and indeed,
Musson has at tines disputed whether there was such an
agr eenent .

11 Whatever the parties did or did not agree to, Misson
removed the entire roadway along Chio Street, from the storm

sewer's outlet at the Fox R ver to the end of the project,

® Mark Showers is the majority owner of Showers Appraisals,
LLC, and Real Marketing, LLC. These entities collectively wll
be referred to throughout the opinion as "Showers" wunless
ot herw se i ndi cat ed.
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around Ninth Street; disconnected the storm sewers in that
reach; and placed a bl adder at the discharge at the Fox River so
that water would not flow from the river into the non-
operational sewer system Musson's decision to proceed in this
manner caused sone disputes between City officials and Misson
based on the City's concern that by renmoving the entire storm
sewer, Misson would conpromse the City's ability to nmanage
storm wat er.

112 The DOT concluded that Misson's decision to renove the
storm sewer along the project's reach, rather than on a bl ock-
by- bl ock basis, was allowed under a provision in the Standard
Speci fications, referred to as the "nmeans and nethods”
provision.” That provision states, in pertinent part, that the

contractor Is solely responsible for the neans, nethods,
techni ques, sequences, and procedures of construction. The
contractor is not responsible for the negligence of others in
the design or specification of specific nmneans, met hods,
techni ques, sequences, or procedures of construction described
in and expressly required by the contract."

113 On June 8, 2008, rain storns inundated the Ohio Street
project site, dropping approximately 4.25 inches of rain in the

area of the project site. The stormleft water standing in the

exposed roadbed outside Showers' property, and a manager wth

" WWen Musson sought approval to renove the pavenent and
| eave the roadbed exposed, Ryan Schanhofer of DOT i nformnmed
Musson that there was nothing in the contract explicitly
prohi biting that approach.
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Musson reported that Misson's punps were unable to nmaintain
drai nage for the anmpbunt of rain that had fallen. After view ng
the project site outside his property, Showers noted multiple
conditions that potentially inpeded drainage (as well as other
conditions that he alleged were contrary to the Standard
Specifications), including munds of soil in the roadbed and
drainage inlets clogged wth soil and debris. When Showers
spoke with enployees from the Cty and Misson regarding the
standing water and the potential for damage from another | arge
storm that was predicted, Showers was told that there was
nothing that either entity could do to renedy the situation.

14 Following the substantial rain event of June 8, the
Cty and Musson began to prepare a contingency punping plan for
the next rain storm that was forecast for June 12. On the
evening of June 11, a Muisson enployee allegedly was placing
punps according to the plan; however, Showers and other
neighbors in the area averred that the punps either were not
present or were not operating during the June 12 storm event.
Marc MIller, a water nmaintenance officer with the Cty, could
not confirmthe exact nunber of punps that he recalled seeing at
the Ohio Street project site, nor could he confirm how many
punps were running at the relevant times.®

115 By 5:30 p.m on June 12, water was overflowng from

the storm sewers in Showers' parking lot, and the Onhio Street

8 Schanhofer also stated that by the norning of June 13,
there were no punps present at or near Showers' property at the
intersection of Chio Street and Si xth Avenue.
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roadbed was entirely fl ooded. Addi tionally, water had begun to
overflow from another drainage basin into the stretch of Chio
Street near Showers' property. The June 12 storm was estinmated
to have dropped approximately 4.36 inches of rain on the area
within 5.5 hours during the evening, in addition to near-
continuous, but less intense rain throughout the entire day.

116 Following the June 12 rains, the basenent at Showers
property flooded with nore than seven feet of water. Shower s
retained an engineer who concluded that approximtely 117,500
gallons of water had been trapped in the roadbed outside
Showers' property for 15 to 18 hours, and that the hydrostatic
pressure caused by that water eventually caused Showers'
basenent floor to rupture, thereby allowing the water to seep up
into the basenent. Showers' sunp punp ran continuously
followng the storm but because the punp was connected with the
storm sewers, the discharge of the sunp punp nerely recycled
wat er out into the roadbed, which then seeped back into Showers'
basenent. Neither the Cty nor Miusson had informed Showers that
the storm sewers had been disconnected. Because of the
fl oodi ng, Showers incurred at |east $140,000 in danages to his
busi ness and personal property, and was forced to relocate his
busi nesses for four nonths while the Chio Street property could

be cl eaned, repaired, and restored.®

® Notwi t hstandi ng these damages, experts averred that Misson
conplied wth the Standard Specifications regardi ng maintenance
of drainage during all phases of the GChio Street construction
proj ect .
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17 Showers comenced the present action by serving Misson
and the City with a sunmons and conplaint on July 23, 2009.%° |In
pertinent part, Showers alleged that "inproper drainage, design,
mai nt enance, excavation, construction procedures, and failure to
take corrective neasures"” caused flooding in Showers' basenent
followng the June 8 and 12 storns. Accordingly, Showers sought
relief from the Cty and Misson on the grounds that those
entities were "jointly and severally liable to [Showers] for
negligent acts or om ssions which caused [Showers'] building to
flood, resulting in damage to the building and persona
property, including |losses for repairs, replacenents, clean up,
di m nished value, and loss of wuse and related danages and
| osses. "

118 The City and Musson noved for summary judgnent, each
arguing that it was entitled to imunity for its acts relating
to the Chio Street sewer project; additionally, the Cty and
Musson br ought cross-cl ains agai nst one anot her for
i ndemi fi cati on. After considering affidavits and argunents by
the parties, the circuit court granted sunmmary judgnent for the
City and Musson on the basis that both entities were entitled to
governmental immnity under Ws. Stat. § 893.80(4). Shower s
appeal ed the grant of summary judgnent as to Miusson, but not the
grant of summary judgnent dismssing his clains against the

Cty. Therefore, Showers' clainms against the Gty are no |onger

“ Prior to commencing this action, on Cctober 3, 2008,
Showers served the City with a notice of claimas required under
Ws. Stat. § 893.80(1) (2007-08).

10
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a part of this case. However, Musson did cross-appeal the
dism ssal of its indemification claimagainst the Cty.
119 The court of appeals affirmed the grant of summary

j udgnent for Musson. Showers Appraisals, LLC v. Misson Bros.

Inc., 2012 W App 80, 91, 343 Ws. 2d 623, 819 N.W2d 316. The
court concluded that under the test set forth in Lyons, Misson
was entitled to governnental contractor immunity as a statutory
"agent" under Ws. Stat. § 893.80(4). Id. Addi tionally,
because the court concluded that Msson was entitled to
immunity, it did not address Misson's or the Cty's cross-
appeals. 1d.

120 Showers filed a petition for review, which we
granted. !

1. DI SCUSSI ON
A.  Standard of Review

21 The <circuit court granted summary judgnent for the
Cty and Msson on the basis of governnental immunity and
governnmental contractor immunity under Ws. Stat. § 893.80(4).
The interpretation of a statute is a question of law that we
review independently of the circuit court and the court of

appeal s, although we benefit from those courts' analyses.

1 Foll owi ng summary judgment, the City has appeared in this
action in response to Miusson's cross-appeal against the Cty for
indemmification. The City appeared in the court of appeals, was
included as a party in Showers' petition for review, and has
submtted briefs and argunent before this court in favor of its
position that both the City and Miusson are entitled to immunity
in this case.

11
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Ri chards v. Badger Mut. Ins. Co., 2008 W 52, 914, 309 Ws. 2d

541, 749 N.W2d 581. In addition, determ ning whet her
governmental immunity exists for particular conduct requires the
application of legal standards to the facts found, which is also

a question of law for our independent review. Estate of Brown

v. Mathy Constr. Co., 2008 W App 114, 96, 313 Ws. 2d 497, 756

N.W2d 417. Al so, when we review a grant of sunmary judgnent,
we will affirmit if no genuine issue of material facts exists
and "the noving party is entitled to judgnent as a matter of

|l aw. " Wadzi nski v. Auto-Omers Ins. Co., 2012 W 75, 910, 342

Ws. 2d 311, 818 N W 2d 819.
B. Governnental Contractor Immunity
22 The Gty and Misson assert that, under Ws. Stat.
§ 893.80(4),' Musson is entitled to inmunity fromliability for
Showers' cl ai ns. In order to address that claim we nust

interpret 8§ 893.80(4). W therefore begin with the |anguage of

12 The statutory immunity afforded under Ws. Stat.
§ 893.80(4) has been referred to as "muni ci pal " or
"governnmental” immunity, and is distinct from the sovereign

imunity that the Wsconsin Constitution grants the State. See
Anderson v. Cty of MIwaukee, 208 Ws. 2d 18, 28 n.1l1, 559
N. W2d 563 (1997). Nonethel ess, we have acknow edged that there
is overlap in the principles governing whether a governnental
entity or officer is entitled to immunity. See C.L. v. dson,
143 Ws. 2d 701, 716 n.9, 422 N W2d 614 (1988). Ther ef or e,
al though the immunity that Misson clains in this case could be
the sovereign imunity conferred upon the DOl as a state agency
(because of Misson's contract with the DOTI), principles of
governnmental contractor imunity under 8 893.80(4) have been
rai sed as being applicable here. Neither the State nor the DOT
was sued, so the right of a sovereign to consent to suit was
never at issue. See Holytz v. City of MIwaukee, 17 Ws. 2d 26,
41, 115 N.W2d 618 (1962).

12
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that statute. Section 893.80(4) provides, in pertinent part,
that "[n]o suit may be brought against any [governnental entity]

or against its officers, officials, agents or enployees
for acts done in the exercise of |egislative, quasi-Ilegislative,
judicial or quasi-judicial functions."

123 Qur task when interpreting a statute is to discern the
statute's neaning, which we presune is expressed in the |anguage
chosen by the |egislature. Ri chards, 309 Ws. 2d 541, 120. | f
the neaning of the |anguage is plain, we apply that neaning.

State ex rel. Kalal v. GCrcuit Court for Dane Cnty., 2004 W 58,

145, 271 Ws. 2d 633, 681 N wW2d 110. "Statutory |anguage is
given its common, ordinary, and accepted neaning, except that
technical or specially-defined words or phrases are given their
technical or special definitional neaning." Id. Qur analysis
of statutory |anguage also nmay be aided by considering prior
decisions examning the relevant statutory provisions. See

DeHart v. Ws. Mit. Ins. Co., 2007 W 91, 915, 302 Ws. 2d 564,

734 N.W2d 394.
24 Wsconsin Stat. 8 893.80(4) was enacted in response to
our decision in Holytz v. Gty of MIwaukee, 17 Ws. 2d 26, 39,

115 N.W2d 618 (1962). See Coffey v. Gty of MIwaukee, 74

Ws. 2d 526, 532, 247 N.W2d 132 (1976) (recognizing that what
is now 8§ 893.80(4) is the codification of Holytz). In Holytz,
17 Ws. 2d at 39, we abrogated the comon l|law rule of
governnmental imunity for governnental entities, and stated that

"henceforward, so far as governnental responsibility for torts

13
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is concerned, the rule is liability [and] the exception is
imunity.”

125 Holytz excepted from that abrogation the acts of a

gover nient al entity exer ci sing its | egi sl ative, quasi -
| egi sl ative, judicial or quasi-judicial functions. See id. at
40. That | anguage carving out an exception to governnental

liability now appears in Ws. Stat. § 893.80(4), wth the
addition of immunity for governnental officers, agents and
enpl oyees, thereby including those individuals for whose acts
the governnental entity would be liable under the doctrine of

respondeat superior. See id.; see also Kettner v. Wausau Ins.

Cos., 191 Ws. 2d 723, 729-30, 530 N.W2d 399 (C. App. 1995)
(limting the type of agents for which 8§ 893.80 may provide
i mmunity).

126 When anal yzing and applying Ws. Stat. 8 893.80(4), we
often have used the term "discretionary”" as a shorthand to refer
to decisions of a governmental entity that are legislative,

quasi -l egislative, judicial or quasi-judicial. See, e.g., WIIlow

Creek Ranch, L.L.C. v. Town of Shelby, 2000 W 56, 925, 235

Ws. 2d 409, 611 N.W2d 693; C.L. v. dson, 143 Ws. 2d 701, 710

n.5 422 N.W2d 614 (1988); Lifer v. Raynond, 80 Ws. 2d 503,

511-12, 259 N.W2d 537 (1977); see also Lyons, 207 Ws. 2d at

453-54. Legislative and quasi-legislative functions generally
refer to those policy choices nmade in an official capacity,
e.g., when a governnental entity chooses one project design over

anot her. See Lyons, 207 Ws. 2d at 453. Quasi -j udi ci al

functions generally refer to those acts that 1involve the

14



No. 2011AP1158

exercise of discretion in comng to a judgnent; the availability
of a public hearing on the judgnent before a specialized board;
and the inposition by a board of an appropriate final decision
See Coffey, 74 Ws. 2d at 534-35.

27 In the present case, the parties' argunents center on
the application of Ws. Stat. 8§ 893.80(4) in regard to a
governmental contractor who clains immunity derived from the

governnmental entity with which the contractor has a contractua

rel ati onship. 3 The court of appeals addressed a similar
situation in Lyons. There, the court exam ned whether a
gover nient al contractor was entitled to imunity under

8§ 893.80(4) when the contractor inplenented a bridge design that
had been selected by the contracting governnental entity.
Because the court of appeals' decision in Lyons was grounded in

the United States Suprene Court's decision in Boyle v. United

Technol ogies Corp., 487 U. S. 500, 510-13 (1988), it is necessary

to understand Boyle to place Lyons in proper perspective.

128 In Boyle, a governnental contractor was sued based on
its sale of a helicopter to the United States Marine Corps. 1d.
at 502. The helicopter was alleged to have a design defect in

the co-pilot's escape system which prevented the opening of the

13 Musson does not specify whether the immunity it seeks is
| egi sl ative, quasi-legislative, judicial or quasi-judicial 1in
nature. We need not nake that determ nation because we concl ude
that Showers' allegation that Misson negligently performed its
construction responsibilities does not inplicate any of the
governmental entity functions excepted from liability pursuant
to Ws. Stat. 8§ 893.80(4).

15
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escape hatch when the helicopter was subnerged. Id. at 503.
The alleged design defect resulted in the death of a pilot who
survived a crash into water, but drowned because he could not
escape fromthe helicopter. 1d. at 502.

129 In analyzing whether the contractor's governnental-
contractor defense had nerit, the Suprene Court focused on
whet her the governnent contract required the contractor to
"deliver helicopters with the sort of escape-hatch nechanism
shown by the specifications" of the helicopter that the Marine
Corps had chosen. 1d. at 509. The Suprene Court reasoned that
"the selection of the appropriate design for mlitary equi pnent
to be used by our Arned Forces is assuredly a discretionary
function." Id. at 511. The Court then concluded by setting out
a three-part test to determ ne whether the relationship between
t he governnental contractor and the governnmental entity was such
that the contractor should be imune from liability for design
defects in mlitary equi pnent chosen by the Arned Forces: "(1)
the United States approved reasonably precise specifications;
(2) the equipnent conformed to those specifications; and (3) the
supplier warned the United States about the dangers in the use
of the equipnent that were known to the supplier but not to the
United States.” 1d. at 512.

130 In explaining its test, the Supreme Court said, "[t]he
first two of these conditions assure that the suit is within the
area where the policy of the 'discretionary function' would be
frustrated—.e., they assure that +the design feature in

guestion was considered by a Governnent officer, and not nerely

16
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by the contractor itself." Id. (enphasis added). In so

explaining, the Suprenme Court made clear that a discretionary
act of a governnental officer is a necessary conponent to
potenti al i munity for t he gover nnent al contractor.
Accordingly, a governnental contractor's own "discretionary
actions" would not have sufficed to afford the contractor
immunity for its actions in Boyle.

31 In Lyons, the court of appeals also focused on a
design defect that allegedly was a cause of an accident. Lyons,
207 Ws. 2d at 449. It is inportant to note that, as was the
case in Boyle, it was the governnental entity in Lyons that nade
the choice of design that allegedly was a cause of the accident.
Id. This design choice was made in the exercise of a
| egislative or quasi-legislative function of the governnental
entity. Id. at 453. Because the governnental contractor
performed its contractual tasks under reasonably precise
specifications pursuant to the governnental entity's quasi-
| egi sl ati ve design decision, the contractor functioned as a Ws.
Stat. § 893.80(4) agent of the governnental entity when carrying
out the entity's design decision. See id. at 457-58, 461
Therefore, the governmental contractor was entitled to the sane
level of immunity as would be accorded to the governnental
entity had it been sued directly for its design choice. 1d. at
454 (explaining the court's reliance on the rationale of Boyle
where the governnental contractor defense precluded suit "if the

chal | enged desi gn choice was made by mlitary officials").
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132 Lyons adopted Boyle's three-part test. 1d. at 457-58.
The court of appeals explained that a governnmental contractor
that follows governnental specifications is an "agent" wthin
the neaning of Ws. Stat. 8§ 893.80(4) when the contractor neets

the three-part test of Boyle. | d. "This three-part test wll

ensure that state and nunicipal governnent, and the public at
large, is able to nmake the best use of professional design
assi stance, but that professional contractors are not unfairly
burdened by |awsuits when they follow governnental directives."
Id. at 458.

133 Subsequent court of appeals decisions have affirned
the Lyons court's rationale regarding contractor inmmunity,
stating, for exanple, that "[i]n Lyons, we expressly held that
an independent contractor neeting the three-part test was an

agent within the neaning of § 893.80(4)." Jankee v. dark

Cnty., 222 Ws. 2d 151, 165, 585 N.W2d 913 (C. App. 1998),
rev'd on other grounds, 2000 W 64, 235 Ws. 2d 700, 612 N w2d
297. The | anguage of sone of these cases nay be read to suggest
that the relevant question is nerely whether a contractor
satisfies the three-part test and is therefore an "agent"

entitled to inmmunity. See id.; see also Wychik v. Ruzic

Constr. Co., 2001 W App 280, T8, 248 Ws. 2d 983, 638 N W2d
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394 (unpublished decision).? | ndeed, the court of appeals'
decision in the case at hand suggests that satisfaction of the
elements of the Lyons test wll be sufficient to inmunize

governnental contractors' conduct. See Showers Appraisals, 343

Ws. 2d 623, 922; see also Bronfeld v. Penber Cos., 2010 W App

150, 912, 330 Ws. 2d 123, 792 N.W2d 222.

134 However, anal yzi ng whet her t he conduct of a
governnmental contractor was undertaken as a statutory "agent"
wthin the scope of the immunity accorded by Ws. Stat.
§ 893.80(4) solely by reference to the three-part Lyons test may
lead a court to err. Rather, an equally dispositive question in
the § 893.80(4) imunity analysis is whether the relevant
decision of the governnental entity that the governnental
contractor inplenents is, itself, entitled to immunity under

8§ 893.80(4) because it was nmade through the exercise of a

| egi sl ative, quasi -1 egi sl ati ve, j udi ci al or quasi -j udi ci al
function of the governnental entity. Stated otherw se, only
certain types of acts fall wthin the imunity shield of
§ 893.80(4). It was on such a foundation that both the Lyons

and Boyl e decisions stand because the governnental decision in

4 Wsconsin Stat. § 809.23(3) does not prohibit this
court's discussion of unpublished decisions when such discussion
relies on the opinion solely to denonstrate that courts have
used particular |anguage from other cases, and does not rely on
the decision for authoritative or persuasive value. See State
v. Higgi nbotham 162 Ws. 2d 978, 996-97, 471 N.W2d 24 (1991).
Mor eover, because such use of unpublished decisions has such
| ongst andi ng acceptance, see id., we need not decide now whet her
§ 809.23(3) inmposes any other limtations on this court's use of
unpubl i shed decisions in its opinions.
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each case, i.e., the <choice of design, was made by a
governnmental entity in the exercise of its |legislative or quasi-
| egi slative function.

135 Immunity is available to a governnental entity only
for those governnental decisions that are nmade as an exercise of
"l egi slative, qguasi -1 egi sl ati ve, j udi ci al or quasi-judicia
functions" as set out in Ws. Stat. § 893.80(4). Any statutory
immunity to which an agent of the governnental entity may be
entitled is dependent upon the imunity of the governnental act
or decision that the agent was inplenenting when it caused an
injury. This imunity inquiry under § 893.80(4)—exam ning
whet her a governnental entity's conduct was an exercise of a
"l egi slative, qguasi -1 egi sl ati ve, j udi ci al or quasi-judicia
functi on"—¢gi ves ef f ect to the | egislature's prerogative

regarding the circunstances in which inmmunity may be avail able

under § 893.80(4). Al though sonme of our cases have equated
§ 893.80(4)'s "legislative, guasi -1 egi sl ati ve, j udi ci al or
quasi-judicial" standard with the term "discretionary," see,

e.g., Oson, 143 Ws. 2d at 710 n.5; Lifer, 80 Ws. 2d at 511-

12, and although our decision is not intended in any way to
alter that standard, we do enphasize that the legislatively
sel ected policy decision regarding imunity under 8§ 893.80(4) is
best honored by applying the legislature's chosen plain
| anguage, rather than a judicial distillation thereof. Thi s
approach conports wth fundanental principles of statutory

interpretation, under which the plain |language of a statute is
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presumed to nost directly convey what the |egislature neans.
See Kalal, 271 Ws. 2d 633, 144.

136 From the foregoing, when a governnental contractor
seeks inmmunity under Ws. Stat. 8 893.80(4), the contractor nust
show both that the contractor was an agent as that termis used
in 8§ 893.80(4), i.e., as is expressed in the Lyons test, and
that the allegedly injurious conduct was <caused by the
i npl enmentation of a decision for which imunity is available for
governnental entities under § 893.80(4). As discussed bel ow,
Musson has failed to show that it is an agent in accordance with
Lyons. Nonet hel ess, because the plain |anguage of § 893.80(4)
denonstrates that the imunity analysis requires an elenent in
addition to what is required by Lyons' agency test (nanely,
all egations that the injury-causing act was |egislative, quasi-
| egi slative, judicial or quasi-judicial in character), we set
forth the applicable standard so that litigants and courts may
engage in a conplete analysis of whether imunity may be
avail able in future cases.

137 The first and second requirements of the Lyons test,
i.e., whether the governnental entity approved reasonably
preci se specifications that the governnmental contractor adhered
to when engaging in the conduct that caused the injury, limt

when a governnmental contractor is a statutory agent under Ws.
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Stat. § 893.80(4).® Stated otherwise, the governnental entity
must have had the right to control the tasks perfornmed by the
contractor wth "reasonably precise specifications” and the
contractor nust have followed those specifications. Wen these
facts are proved, the contractor is a 8§ 893.80(4) agent of the

governnmental entity. See, e.g., Kettner, 191 Ws. 2d at 733-37

(explaining that not all conduct of agents cones wthin the
scope of 8§ 893.80; rather, only that conduct that may be inputed
to a governnental entity as the act of the entity's servant
comes within § 893.80).1

138 The principles of imunity for particular types of
agents under Ws. Stat. 8 893.80, as discussed in Kettner,
should be read in harnmony with the Lyons test and with the
principles of governnental immunity enunciated in § 893.80(4).
For exanple, the allegation in Lyons that the bridge was
inproperly designed by the governnental contractor, who
undertook the design at the direction of the governnental

entity, was the act of a 8 893.80(4)-type agent because the

15 W note that the third criterion for statutory agency set
out in Lyons, that the contractor warned the governnental entity
about dangers known to the contractor but wunknown to the
governmental entity, does not bear on whether statutory agency

is present. Rather, it is grounded in a concern that the
immunity accorded does not cut off information highly relevant
to governnmental decisions. Boyle v. United Techs. Corp., 487

U.S. 500, 512-13 (1988).

® The primary consideration in deternining whether an act
was undertaken by one who acts in the capacity of a servant is
whet her the principal had the right to control the conduct of
t he agent. Panperin v. Trinity Mem| Hosp., 144 Ws. 2d 188,
198-99, 423 N.W2d 848 (1988).

22



No. 2011AP1158

governnmental entity controlled the design choice and design
choices are legislative or quasi-legislative functions. See

Lyons, 207 Ws. 2d at 452-58; see also Chart v. Dvorak, 57

Ws. 2d 92, 100-01, 203 N.W2d 673 (1973) (recognizing that the
decision to undertake a project, or how to design the project,
may be imunized as the exercise of a legislative or quasi-
| egi sl ative function).

139 However, if the allegation in Lyons were not that the
design was a cause of the accident, and were instead that the
contractor did not construct the bridge in a workman-|ike manner
and thereby caused injury, such an allegation would not
inplicate a legislative, quasi-legislative, judicial or quasi-
judicial function under Ws. Stat. 8§ 893.80(4). Accordingly, an
al l egation of negligent workmanship would not have the potenti al
for imunity under 8§ 893.80(4) for that specific injury-causing
conduct, and no Lyons inquiry (to determne whether the
contractor was a 8 893.80(4)-type agent) would be necessary.
This conclusion is based on the scope of inmmunity contenplated
by this court in Holytz, and by the legislature's codification
of Holytz in what is now § 893. 80(4).

1740 Sonme cases applying Kettner's agency principles in the
context of immnity inquiries could be read to suggest that
"agent” may be interpreted broadly to afford inmmunity to all
governnmental contractors' conduct. However, in light of Ws.
Stat. § 893.80(4)'s explicit language limting the scope of
governnmental imunity, imunity will be extended to governnenta
contractors only where the contractor acted as a "servant" for
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the purposes of the challenged conduct. See Kettner, 191
Ws. 2d at 734-36. I ndeed, as we explained above, this
definition of "agent” is manifest in the Lyons test, which

requires that a governnmental contractor adhere to "reasonably

preci se specifications." Cf. Arsand v. City of Franklin, 83

Ws. 2d 40, 45-46, 264 N.W2d 579 (1978) (defining servant as
"one enployed to perform service for another in his affairs and

who, with respect to his physical conduct in the performance of

the service, is subject to the other's control or right to
control ™).
41 O her cases following Lyons also illustrate that care

in analysis is needed when a claim of governnental contractor
immunity is made. For exanple, in Bronfeld, the court of
appeal s addressed an allegation that a subcontractor negligently
erected barricades and failed to maintain the construction site
So as to protect public safety. The plaintiff clained that the
contractor was therefore liable for the plaintiff's injuries,
which occurred when she tripped over a barricade that the

contractor had placed at the site. See Bronfeld, 330 Ws. 2d

123, 91910, 12.

42 In Bronfeld, the governnent's general contractor had
provided a detailed traffic control plan that the Gty of River
Fal |l s approved, and the subcontractor followed that plan. Id.,
16. The court of appeals began by noting that placenent of
barricades is a discretionary duty, and therefore, if the Cty
had placed the barricades itself, it would have been imune from
suit pursuant to Ws. Stat. 8§ 893.80(4). Id., 119. Thi s
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cursory determ nation of whether the governnental entity would
have been entitled to immnity under the |anguage of § 893.80(4)
hi ghlights the need for a nore thorough imunity analysis for
claims of governmental immunity.

143 After making this primary determnation, the court in
Bronfeld applied the Lyons test to determne whether the
contractor was an agent. The court concluded that the test was
satisfied, and that the contractor was entitled to imunity,
because (1) t he Cty had provi ded reasonabl y preci se
specifications regarding traffic control and barricade placenent
by requiring and approving the traffic control plan the general
contractor submtted; (2) the subcontractor conplied with the
those specifications; and (3) the subcontractor had not been
aware  of any dangers posed by the reasonably ©precise
specifications. See id., 1124-33.

44 Bronfeld' s cursory analysis of governnental contractor
immunity under Ws. Stat. § 893.80(4) may be attributable to
Brown, where the |anguage used to apply Lyons' reasoning could
be construed to afford inmmunity to governnental contractors'
actions where the alleged injury did not arise from the
contractor's inplenmenting a governnental entity's decision that
was nmade pursuant to a "legislative, quasi-legislative, [etc.]
function,” such as the adoption of a design or plan. In Brown,
the court seenmed to enphasize the inportance of whether there
exi st ed "reasonably preci se specifications,"” W t hout
acknow edging that, for such specifications to afford inmunity
to a governnmental contractor, the contractor's alleged injury-
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causing actions must have been due to its inplenentation of a
governnental entity's exercise of one of the functions for which
imunity is accorded under § 893.80(4). See Brown, 313 Ws. 2d
497, 1911 (stating that "[t]he question is not what other safety
precautions mght have been taken, but whether the safety
requi renents provi ded by DOT wer e reasonabl y preci se
specifications,” wthout analysis of whether the allegedly
i njurious conduct had been undertaken pursuant to a |legislative
or quasi-legislative function of the governnental entity).

45 In sum in addition to satisfying the Lyons test for
gover nient al contractor i mmuni ty, a contractor asserting
immunity nust be able to denonstrate that the conduct for which
immunity is sought was the inplementing of a governnental
entity's decision nade during the exercise of the entity's
| egi sl ative, quasi -1 egi sl ati ve, j udi ci al or qguasi -j udi ci al
functions. To apply Lyons w thout analyzing the applicability
of immunity under Ws. Stat. 8§ 893.80(4) to the particular act
for which Iliability is alleged could grant a governnental
contractor broader immunity than the governnental entity itself
would be entitled to under the statute. Accordingly, in the
future, when a governnmental contractor asserts that it 1is
entitled to inmunity under § 893.80(4), we encourage litigants
and courts to adhere to the statutory standard to determ ne
whet her t he al | eged I nruni ty-supporting functions are
| egi slative, quasi-legislative, judicial or quasi-judicial.

46 Qur conclusion regarding the intersection of the
agency principles enbodied in the Lyons test and the type of
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acts for which governmental inmmunity may be afforded under Ws.
Stat. 8§ 893.80(4) is well-supported nationw de. For exanpl e,
other jurisdictions have concluded that while governnental
contractors will not be liable for injuries alleged to have
arisen from defects in a design the government chose, "it 1is
well settled that this rule of non-liability does not exenpt a
contractor from liability where the injury arises from the
contractor's negligent performance of the work." Gaunt &

Haynes, Inc. v. Mritz Corp., 485 N E 2d 1123, 1126 (IIlIl. App.

Ct. 1985); Rodriguez v. New Jersey Sports & Exposition Auth.,

472 A . 2d 146, 149 (N.J. App. Dv. 1983) ("A public contractor
my . . . be held liable when negligent in the execution of the
contract."). Furthernore, a |legal encyclopedia notes that "the
courts are practically unaninmous" in support of the proposition
that a governnental contractor is not entitled to governnental
immunity for injuries arising from negligent performance of the

contract work. A.E. Korpela, Annotation, Right of contractor

wth federal, state, or local public body to latter's immunity

fromtort liability, 9 AL.R 3d 382 88 2(a), 5 (1966); see al so

64 Am Jur. 2d, Public Wrks and Contracts 8§ 109 (2013 update)
(di scussing contractors' negligence in performng work; neglect
or failure to conply with contract). Thi s understandi ng of the
doctrine of governnental contractor inmmunity has been echoed by

| egal comment at ors. See, e.g., R chard Ausness, Surrogate

| Mmuni ty: The Governnent Contract Defense and Products

Liability, 47 Chio St. L.J. 985, 995 (1986).
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C. Application

147 Wth the above principles in mnd, we turn to the
present case. Although the parties have framed their argunents
solely in terns of the Lyons test, we analyze Misson's claimfor
immunity under both requirenments of Ws. Stat. § 893.80(4).
This includes whether Misson is an agent under 8§ 893.80(4), as
determned by the Lyons test, as well as whether the conduct
that is alleged to be a cause of injury is entitled to imunity
under 8§ 893.80(4) as the inplenentation of a |egislative, quasi-
| egi sl ative, etc. decision. We conclude first that, under the
Lyons tests, Misson has failed to denpnstrate that it is an
agent entitled to gover nient al contractor i mmunity.
Furthernore, as guidance to future litigants, we exam ne why
Musson's allegations in support of summary judgnent fail to
denonstrate that Misson was entitled to immunity as an agent
inplenmenting a |egislative, quasi -l egi sl ative, judicial or
quasi -judicial function of a governnental entity.

748 Under the Lyons test as applied to Ws. Stat.
8§ 893.80(4), Misson was not an agent for which imunity was
avai | abl e. The relevant contractual |anguage (the Standard
Specifications) denponstrates that Misson was not subject to

"reasonably precise specifications" as is necessary to invoke
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contractor immunity as an agent of a governnental entity.” The
primary provision upon which the parties focus their argunents
and upon which we rely in concluding that the Lyons test is not
satisfied is the "nmeans and nethods" provision in the Standard
Specifications.'® The conduct for which Misson was responsible
under the nmeans and nethods provision are, by definition,
di stingui shable from conduct for which imunity may be avail abl e

for agents under 8 893.80(4), as set forth in Lyons.

17 As our discussion bel ow should nake clear, our reference
to the Specifications as support for our conclusion that
immunity is not available should not be read to suggest that the
terms of a governnment contract nay create imunity where none
woul d otherwise exist by virtue of the |legislative, quasi-
| egi slative, judicial or quasi-judicial nature of the activities
at issue. Qur reference to the Standard Specifications nerely
denonstrates that the parties apparently contenplated that
Musson's performance of its construction responsibilities would
not entitle Misson to the immnity that nay be afforded to
agents under Ws. Stat. § 893.80(4).

8 xher sections in the Standard Specifications also
support the contention that the parties contenplated that Misson
was not subject to reasonably precise specifications under Lyons
and could be held liable for any negligence in the performance
of the construction. For exanpl e:

- 8§ 107.1(2), requiring the contractor to "[p]rovide
al | necessary safeguards, safety devices, and
protective equi pnent. Take all other actions that
are reasonably necessary to protect the l|life and
heal th of enpl oyees on the project and the safety of
the public.”

- 8§ 107.11.1(3), requiring the contractor to "[a] ssune
liability for all danmage to public or private
property resulting from contractor oper ations,
defective work or materials, or non-execution of the
contract."”
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149 The mnmeans and nethods provision states, in relevant

part, that Musson "is solely responsible for the neans, nethods,

t echni ques, sequences, and pr ocedur es of construction.”
(Enphasi s added.) In this context, being "responsible" for the
"means, nethods, [etc.]" involves both powers and duties. That
i's, Misson was not only enpowered to take actions involving how
the construction process was to proceed, Misson also had the
responsibility for the actions it took, including incurring

liability if its actions caused injury. See Black's Law

Dictionary 1427 (9th ed. 2009) (defining "responsibility" as

“liability"); see id. (noting that "responsible . . . sinply
means liable to be made to account or pay") (quoting H. L.A
Hart, "Changing Conceptions of Responsibility,” in Punishnment

and Responsibility 186, 196-97 (1968)).

150 WMany of Misson's day-to-day actions at the Chio Street
project site are chronicled in the daily logs of onsite activity
kept by one of the DOT's engi neers, Ryan Schanhofer. These | ogs
note numerous instances of Misson taking actions wthout DOT or
City approval, pursuant to Misson's independent responsibility
under the nmeans and nethods provision. Throughout the course of
the project, there were multiple occasions on which Schanhofer
had to inform Cty officials that he could not stop Misson from
proceeding on a certain course because Msson's action was
within the "nmeans and net hods" provision. One of these actions
was the renoval of the entire roadbed of Onhio Street, rather
than renoving portions on a block-by-block basis. O her such
actions included whatever steps Misson would take to ensure
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proper drainage, as denonstrated by Schanhofer's note that
Musson's cleaning silt screens in drainage areas was "up to the
contractor."?'®

151 As discussed above, the nature of Misson's actions,
taken pursuant to the neans and nethods provision, denonstrates
t hat Musson had substanti al i ndependent deci si on- maki ng
authority in performng its tasks, such that Musson' s
relationship with the DOT for the conduct that is alleged to

have resulted in harm cannot be characterized as that of a

servant. See Arsand, 83 Ws. 2d at 45-46 (defining servant as

one subject to the master's control or right of control). Such
i ndependent discretion is also contrary to Lyons' "reasonably
preci se specifications" requirenent, in that a contractor may

not possess such control over the alleged injury-causing action

19 Mbreover, the nere fact that DOT personnel were onsite
during Misson's performance of the Chio Street sewer work does

not transform Misson's contractual performance into the
i npl ementation of |legislative, quasi-legislative, judicial or
qguasi -j udi ci al actions t hat are entitled to i mmunity.

Tellingly, 8 105.2(4) of the Standard Specifications provides
that "[t]he departnent's review does not relieve the contractor
of the responsibility for obtaining satisfactory results.”

Simlarly, where the Standard Specifications are silent on
the safety nmeasures or performance standards applicable in a
given scenario, a contractor nay not rely on that silence as a
license to undertake whatever neasures the contractor selects

wi thout threat of liability. Governnental contractor imunity
must be based on the prior exercise of |I|egislative, quasi-
| egi sl ative, j udi ci al or quasi - j udi ci al functions by a
governmental entity under Ws. Stat. 8 893.80(4), which the
gover nient al contractor inplenents as a statutory agent.

Silence, wthout nore, does not denpbnstrate the exercise of
necessary governnental deci sion-making.
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and still be considered an agent for purposes of governnental
contractor immunity under Ws. Stat. 8 893.80(4). Musson t hus
fails to satisfy the Lyons test and is not an agent under
§ 893.80(4).%

52 Next, having concluded that Miusson is not entitled to
imunity as an agent under the Lyons test, we also exam ne
Musson's claim for immunity in light of the injury alleged and
the plain language of Ws. Stat. 8§ 893.80(4), which limts
immunity to "acts done in the exercise of legislative, quasi-
| egislative, judicial or quasi-judicial functions." Begi nni ng
with the injury that Showers has alleged, we note that Showers
allegations are different in kind from the allegations
underlying the Lyons test for governnental contractor inmunity.
The substance of Showers' claimis not that Misson was negligent
in its inplenmentation of a decision nmade in the exercise of a
governnmental entity's legislative, quasi-legislative, judicial
or quasi-judicial function, as was the case in Lyons. Rat her,
Shower s al | eges t hat Musson negligently per f or med its
excavation, construction, and drainage responsibilities under

the contract. Specifically, Showers' conplaint alleges that

20 Because Musson has failed to denonstrate that there were
reasonably precise specifications that controlled any alleged
i njury-causing decision or conduct, we have no need to exam ne
the second and third requirements of the Lyons test (i.e.,
whet her the contractor followed such reasonably ©precise
speci fications and whet her t he cont ract or war ned t he
gover nnent al entity of any dangers associated wth the
specifications that were known by the contractor, but not by the
governmental entity).
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Musson is |iable for "inproper drainage, . . . nmaintenance,
excavati on, construction procedures, and failure to take
corrective measures."

153 These assertions are fundanentally different from the
assertion that a governnental entity negligently selected a
design that a contractor inplenmented for a governnment project.
Design selection is a type of governnental entity decision that
we have determined is wthin the legislative or quasi-
| egi slative function inmunized under Ws. Stat. § 893.80(4).

See, e.g., Chart, 57 Ws. 2d at 100-01 (recognizing |egislative

or quasi-legislative nature of design decision); Lange v. Town

of Norway, 77 Ws. 2d 313, 318-20, 253 N.W2d 240 (1977) (sane).
154 In contrast, Showers alleges that Misson's performance

of its construction duties, such as maintaining drainage at the

worksite, did not neet the standard of due care for construction

wor K. Cf. Brooks v. Hayes, 133 Ws. 2d 228, 234-35, 395 N W2d

167 (1986) (recognizing that a construction contract inplicitly
i nposes a duty on contractors to perform work according to the
standard of due care). An allegation such as Showers makes does
not inplicate the types of acts for which Ws. Stat. § 893.80(4)
affords imunity to a governnmental entity. Therefore, they
cannot form the basis for immunity for a contractor. For a
governnental entity to be accorded immunity under 8§ 893.80(4),
the entity nust be able to show that the allegedly injurious act
was done in the exercise of a legislative, quasi-Ilegislative,
judicial or quasi-judicial function. Musson has not shown that
the acts that Showers asserts were a cause of injury—Misson's
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al | eged I npr oper dr ai nage, mai nt enance, excavati on, and
construction at the Chio Street project—were the inplenentation
of a governnmental entity's exercise of |egislative, quasi-
| egislative, judicial or quasi-judicial functions. Ther ef or e,
imunity under 8 893.80(4) is not available for those acts.

155 In future cases, governmental contractors seeking
immunity should include in their pleadings sufficient facts to
denonstrate that the governnental entity from which the
contractor would derive imunity was engaged in one of the
functions for which imunity is available under Ws. Stat.
8§ 893.80(4), and that the contractor was an agent wth respect
to injury-causing conduct.

156 Accordingly, Showers' clainms, that Msson negligently
performed the work required by the government contract, should

be analyzed under standard negligence principles. See Coffey,

74 Ws. 2d at 531, 535-40 (setting forth elenments of standard
negl i gence anal ysi s and appl yi ng t hose el enent s after
determ ning that muni ci pal officer was not entitled to
immunity). Although ultimtely Misson may be found not to have
been negligent in its performance  of its construction
activities, summary judgnent was inappropriate based on the
subst ance of Showers' conpl aint.
1. CONCLUSI ON

157 We conclude that where a third party's claim against a
governnmental contractor is based on the allegation that the
contractor negligently perfornmed its work under a contract wth
a governnental entity, the governnental contractor nust prove
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both that the contractor neets the definition of "agent" under
Ws. Stat. 8§ 893.80(4), as set forth in Lyons, and that the
contractor's act is one for which immunity is available under
8§ 893.80(4). Specifically, we conclude that for a contractor to
cone within § 893.80(4)'s shield of immunity, the contractor
must prove it was acting as the governnental entity's agent in
accordance with reasonably precise specifications, as set forth
in Lyons. In this case, Misson has not shown that it was acting
as a governnental entity's agent for purposes of the alleged
I njury-causi ng conduct because Misson was not acting pursuant to
"reasonably precise specifications.”

158 Moreover, pursuant to the plain |language of Ws. Stat.
8§ 893.80(4), we also conclude that a governnental contractor
seeking to assert the defense of immunity should clearly allege
in the pleadings why the injury-causing conduct comes within a
| egi sl ative, quasi -1 egi sl ati ve, j udi ci al or qguasi -j udi ci al
function as set out in § 893.80(4). In the context of this
case, a governnental contractor would be required to assert that
it was inplenenting a decision of a governnental entity that was
made within the scope of the governnental entity's |egislative,
quasi -1 egi sl ati ve, j udi ci al or guasi - j udi ci al functi ons.
Adherence to these statutory requirenments for imunity under
§ 893.80(4) wll avoid extending blanket imunity for clains of
negligently performed work against governnental contractors when
the sole basis for immunity is that the work was perforned
pursuant to a contract with a governnmental entity. Al'| owi ng
governnmental contractors to claim inmunity in such instances
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woul d vastly expand the doctrine of governnental inmmunity.
Applying this rationale to this case, we conclude that Misson
would not be entitled to imunity for Showers' «clains that
Musson negligently perfornmed its work wunder a governnent
contract, because Musson has not nade a show ng that Misson was
an agent inplementing a governmental entity's decision nmade
within the scope of the entity's legislative, quasi-Ilegislative,
judicial or quasi-judicial functions.

159 Therefore, based on Misson failing to neet the
standard for a Ws. Stat. § 893.80(4) agent, Msson is not
entitled to imunity wunder 8 893.80(4). Additionally, we
conclude that the facts set out in support of summary judgnment
woul d not support a claim of governnmental contractor imunity
because Miusson has failed to assert that the acts for which it
claims immunity were "acts done in the exercise of |egislative,
quasi -legislative, judicial or quasi-judicial functions,"” as
requi red under 8§ 893.80(4). Accordingly, Showers' clainms should
be analyzed no differently than negligence clains against other
contractors.

160 Musson may therefore be liable if Showers is able to
show that in performng its work under the governnent contract,
Musson had a duty of due care to Showers, that Misson breached
that duty, and that such breach was a cause of Showers' damages.
Accordingly, we reverse and remand to the circuit court for
further proceedi ngs on Showers' clains against Misson consi stent
with this opinion. Additionally, because Misson's and the
Cty's cross-clains were not fully litigated in the circuit

36



No. 2011AP1158

court and were not addressed by the court of appeals, those
clai ns shoul d be addressed on renand.
By the Court.—Fhe decision of the court of appeals is

reversed and the cause remanded to the circuit court.
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61 N PATRICK CROCKS, J. (concurring). This case 1is
about whether Misson Bros., Inc. (Misson) is an agent of a
governnmental entity wunder the test established in the Lyons

case. See Estate of Lyons v. CNA Ins. Cos., 207 Ws. 2d 446,

558 N.W2d 658 (Ct. App. 1996). | agree with the mpjority's
conclusion that under the Lyons test, Msson is not an agent
because Miusson has not shown that it was acting pursuant to

"reasonably precise specifications" as the first prong of the

Lyons test requires. Musson is therefore not entitled to
i nuni ty. The grant of summary judgnent should therefore be
reversed. Although | do not join the majority opinion, |

respectfully concur for reasons stated herein.
| .

62 In past cases, we have not focused on whether the

gover nient al entity's decisions were |egislative, quasi -
| egislative, judicial, or quasi-judicial as a first step in
answering the Lyons question. Even if the court chooses to
adopt that framework for the Lyons test, | am concerned that the

majority may have taken an approach to the Lyons imunity
analysis itself that could be read as changing the Ilaw on
governnmental contractor inmmunity. If that is the mpjority's
intent, the best way to do so is to acknow edge that, and to
of fer nore guidance to litigants, |awers, and courts.

163 Wiile the majority opinion (at Y2 n.5) says that there
is no intention to adopt a fundamental change in our immunity
jurisprudence, | am also concerned that, due to sone notable

simlarities, the mpjority opinion could be read as endorsing
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the type of fundanental change that Justice Gabl eman advocates

in a concurrence in an unrelated governnental immunity case.?

Wiile | share Justice Gableman's dismay with sone aspects of
this court's imunity jurisprudence, | favor an increnental
approach to correcting the problens. A good place to start

would be to recognize that our prior cases have construed the
mnisterial duty exception to inmmunity too narrowy.?

164 The majority's approach provides little guidance as to
how the showing it requires could be net. The majority
concludes that "[T]lhe facts set out in support of sunmary
judgnment would not support a claim of governnental contractor
imunity because Misson has failed to assert that the acts for

which it clains imunity were 'acts done in the exercise of

! See Bostco, LLC v. M Ilwaukee Metro. Sewerage Dist., 2013
W 78, 103, _ Ws. 2d __, _ NW2d ___ (Gablenman, J.,
concurring):

| would . . . do away with the mnisterial duty and
known danger exceptions and restore our imunity
jurisprudence to conform with 8 893.80(4) and Hol ytz.
That is, gover nient al entities, of ficials, and
enpl oyees should be entitled to imunity only for
"acts done in the exercise of |legislative, quasi-
| egislative, judicial, or quasi-judicial functions."
Ws. Stat. 8§ 893.80(4); see also [Holytz v. Cty of
M | waukee, 17 Ws. 2d 26, 40, 115 N.W2d 618 (1962)].

2 A brief definition of a "ministerial duty" is something
that is "absolute, certain and inperative, involving nerely the
execution of a set task, and when the law which inposes it

prescribes and defines the tineg, nmode and occasion for its
performance wth such certainty that nothing remains for
judgment or discretion.™ This definition is cited in Lister v.

Board of Regents, 72 Ws. 2d 282, 301, 240 N.wW2d 610 (1976),
whi ch takes | anguage from Meyer v. Carman, 271 Ws. 329, 332, 73
N.W2d 514 (1955) (quoting 18 Eugene MQillin, Minici pal
Corporations 8 53.33, at 225 (3d ed.)).

2
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| egi sl ative, quasi -1 egi sl ati ve, j udi ci al or qguasi -j udi ci al

functions. Majority op., T4.

65 1In cases involving imunity, the analysis has usually
focused on whether the alleged negligent acts were discretionary
or non-discretionary, and imunity determ nations often turned
on such analysis. Here, the mpjority holds that Misson nust
make an initial showing before application of the three prongs
of the Lyons test for governnmental ~contractors claimng
i mmunity. Specifically, the majority faults Misson for failing
to "assert that the acts for which it clains imunity were '"acts
done in the exercise of |egislative, quasi-legislative, judicial
or quasi-judicial functions' . . . ." See mpjority op., 959.
Litigants may be unable to discern from this opinion what sort
of facts they nust allege in order to establish that imunity
applies. Wien this court crafts a sonewhat different anal ytical
framework, the best practice is to clearly lay out the reasons
for the change, and articulate what litigants nust show to
sati sfy the standard.

166 There are striking simlarities between the |anguage
of the mgjority and the |anguage of Justice Gableman's Bostco
concurrence. Both opinions read the statute as requiring
parties who would claim immunity to show that the alleged
negligent act was related to the exercise of "legislative,
quasi -legislative, judicial, or quasi-judicial functions." I n
Justice Gableman's Bostco concurrence, he advocates "restor[ing]
Holytz by placing the burden on the government to show that it

is entitled to imunity, as opposed to the status quo in
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Wsconsin, where it is now the plaintiff's responsibility to

prove that imunity was pierced.” Bostco, LLC v. M I waukee
Metro. Sewerage Dist., 2013 W 78, 9113, = Ws. 2d __ ,
Nw2d _ (Gableman, J., concurring). The Bostco concurrence

endorses a test under which "[t]he governmental entity seeking
to establish immunity bears the burden of proving" certain
facts. Id. Simlarly, under the mjority's holding in this
case, a governnental contractor who seeks to invoke statutory
immunity bears at least the initial burden of establishing that
the governnment entity's decisions were |egislative, quasi-
| egislative, judicial, or quasi-judicial. Majority op., T2.

Conpare Bostco, __ Ws. 2d 1103 ( Gabl eman, J.,

concurring) ("governnmental entities, officials, and enployees
should be entitled to immunity only for 'acts done in the
exercise of legislative, quasi-legislative, judicial, or quasi-
judicial functions'"), with majority op., 127 n.13 ("Misson does
not specify whether the immunity it seeks is legislative, quasi-
| egi slative, judicial or quasi-judicial in nature.").

67 Further, in this case, there was extensive briefing on
the potential application of the mnisterial duty exception to
immunity, and yet the majority does not address the argunents or
acknowl edge its potential application. This m ght be viewed by
some as consistent with Justice Gableman's suggestion that in
immunity cases analysis of mnisterial duty should be "do[ ne]
away wth." Bostco, ~ Ws. 2d __ , 191103 (Gableman, J.,

concurring).
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168 An increnental approach that would be nore consi stent
with our jurisprudence would be one that addresses the problem
of this court's overly narrow interpretation of mnisterial
duty. Qur mnisterial duty analysis at times turns into a
search to find any discretion that could have been exercised,
and then declaring immunity is required. Ruling out liability
wherever any discretion is exercised essentially creates
immunity for alnost all actions. As an influential treatise

not ed:

Stating the reasons for the discretionary-mnisterial
distinction is much easier than stating the rule....
[ T] he di fference bet ween "di scretionary” and
"mnisterial" is artificial. An act is said to be
di scretionary when the officer nust exercise sone
judgnment in determ ning whether and how to perform an
act. The problemis that "[i]t would be difficult to
conceive of any official act, no matter how directly
mnisterial, that did not admt of sonme discretion in
the manner of its performance, even if it involved
only the driving of a nail."

McQuillin, Minicipal Corporations 8 53.04.10 (3d ed.) (quoted in

WIllow Creek Ranch, L.L.C. v. Town of Shel by, 2000 W 56, 9136

235 Ws. 2d 409, 611 N.W2d 693 (Prosser, J., dissenting)).

169 The fact that even a "directly mnisterial" act
i nvol ves "sone discretion in the manner of its performance" can
make it easy for courts to decline to find a mnisterial duty
where one in fact exists. Li ke Justice Gableman, | believe our
cases have sonetines failed to recognize this and have enpl oyed
too restrictive an interpretation of mnisterial duty. (See
Bost co, 109 (Gableman, J., concurring). Wile |I do not favor a
fundanental shift in our jurisprudence, we should be m ndful of

the fact that declining to determne that a mnisterial duty
5



No. 2011AP1158. npc

exi sts where any exercise of discretion can be detected |eads to
i muni zing too nuch government conduct. We should apply the
test concerning mnisterial duty in a way that serves the
i nportant public policy objectives that underlie the reasons for
permtting liability where a mnisterial duty exists. W& nust
do a better job of striking the balance between too mnuch
immunity, which creates a heavy burden for those who suffer harm
from negligent government acts, and too nuch liability, which
creates a heavy burden for taxpayers.
1.

170 This case concerns only one small subset of potential
gover nment agents—private governnental contractors.

71 Yet, the mpjority has serially cited public enployee
and other public official immunity cases. See, e.g., mgjority
op., 9122 n.12, 24, 26. Those cases are not relevant to the
Lyons analysis and are advanced despite the presence of a line
of private governnmental contractor imunity cases that apply the
Lyons test and private governnental contractor inmunity

principles in their proper contexts.? See, e.g., Bronfeld v.

Penmber Cos., Inc., 2010 W App 150, 330 Ws. 2d 123, 792 N W2d

3 An additional concern is the majority's apparent criticism
of two private governnmental contractor inmmunity cases. Majority
op., 9140-44. In a few cursory sentences, it <calls into
guestion the analyses of the court of appeals in Bronfeld v.
Penmber Cos., Inc., 2010 W App 150, 330 Ws. 2d 123, 792 N W2ad
222 and Estate of Brown v. Mathy Const. Co., 2008 W App 114
313 Ws. 2d 497, 756 N wW2d 417. Majority op., 9141, 44. l's
the majority sub silencio overruling Bronfeld and Estate of
Br own?

6
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222; Estate of Brown v. Mathy Const. Co., 2008 W App 114, 313

Ws. 2d 497, 756 N.W2d 417.*
72 Here, the Lyons test determnes which private
governnmental contractors are considered "agents" under Ws.

Stat. § 893.80(4) such that they may be shielded by immunity.?>

“In its anal ysi s, t he majority characteri zes as
precedential the court of appeals decision in Jankee v. dark
Cnty., 222 Ws. 2d 151, 585 N.W2d 913 (Ct. App. 1998), rev'd by
Jankee v. Cark Cnty., 2000 W 64, 235 Ws. 2d 700, 612 N W2ad
297. See mmjority op., 133. This court has not decided whet her
a court of appeals decision that has been reviewed by this court
has precedential val ue.

In ny view, when this court reviews a decision of the court
of appeals, the <court of appeals opinion no |onger has
precedential value. As this court stated in Blumv. 1st Auto &
Cas. Ins. Co., 2010 W 78, 154, 326 Ws. 2d 729, 786 N W2d 78,
“[c]ircuit courts should not be forced to engage in a |egal
analysis as to precisely which holdings in court of appeals

decisions are still good law, or whether, based on sone
particular language in the supreme court decision, the genera
rule should not be applied.™ Such a rule would prevent that

ki nd of confusi on.

® This court has never addressed the propriety of the Lyons
test, which appears inconsistent wth the analysis of the court
of appeals in Kettner v. Wausau Ins. Cos., 191 Ws. 2d 723, 530
N.W2d 399 (Ct. App. 1995). The Kettner court determ ned that
Ws. Stat. 8§ 893.80(3), which sets forth a damage cap, applies
only to "agents" who are subject to a master-servant
relationship. 191 Ws. 2d at 734. The requirenent of a master-
servant relationship mght not be established solely by
establishing the three elenments of the Lyons test, which
determines if a private governnental contractor is an "agent"
under Ws. Stat. § 893.80(4). Conpare id. at 737 (discussing
indicia of a right to control required in a naster-servant
relationship) with Lyons, 207 Ws. 2d at 457-58 (discussing the
requi renent of reasonably precise specifications).

Thus, Ws. Stat. § 893.80(3) and Ws. Stat. § 893.80(4)
appear to set forth different standards for the same statutory

term "agent." However, because no one in this case asks this
court to revisit Lyons or Kettner or to resolve that apparent
di screpancy, | enploy the Lyons test assumng its propriety.

7
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In order to be deened a Ws. Stat. § 893.80(4) "agent," Misson

must show t hat:

(1) the governnental authority approved reasonably
preci se specifications;

(2) the contractor's actions conformed to those
speci fications; and

(3) the contractor warned the supervising governnental
authority about the possible dangers associated wth
t hose specifications that were known to the contractor
but not to the governnental officials.

207 Ws. 2d at 457-58.

173 In this case, the parties dispute whether the first
requi rement of the Lyons test is net. Thus, the relevant
inquiry is whether a governnental authority approved reasonably
preci se specifications addressing Musson's negligent conduct.

174 To determ ne whether a governnental authority approved
reasonably precise specifications, | look to Miusson's contract,
which sets forth its obligations regarding the road construction
project at issue. Musson's ability to independently choose the
met hods of construction on the project is governed by a "neans

and net hods" clause in the contract, which provides:

[ The contractor] is solely responsible for the neans,
met hods, techni ques, sequences, or procedures of
construction described in and expressly required by
the contract.

175 Under the "neans and nethods" clause, Misson was |eft
with near-absolute freedom to choose the neans and nethods by
which it constructed the street—i+rrespective of the neans and
nmet hods actually preferred by the governnental authorities
overseeing the project. The Departnment of Transportation

supported that interpretation when it concluded that the "neans
8
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and nethods" clause neant that Msson could choose its own
met hod of construction relating to the storm sewers at issue
See mpjority op., Y711-12.

176 Utimately, Misson's substantial freedom under the
"means and nmethods" clause doons its argunment that the
gover nnment approved reasonably precise specifications addressing
its alleged negligent conduct . To establish that a
specification is reasonably precise, Msson nust have had its

discretion significantly curtailed in sonme way. Bronfeld v.

Penmber Cos., Inc., 2010 W App 150, 9129-30, 330 Ws. 2d 123

792 N.W2d 222 (requiring a showi ng by a governnental contractor

t hat t he speci fications "significantly curtail ed" t he
contractor's di scretion in or der to establ i sh t hat
specifications are reasonably precise under Lyons). The "neans

and nethods" clause fails to clear that hurdle wunder these
facts.

77 Because there was no governnent-approved reasonably
preci se specification that addresses Misson's negligent conduct,
| conclude that Musson failed to establish that it is an "agent"
under Ws. Stat. § 893.80(4) pursuant to Lyons. Ther ef or e,
Musson is not shielded by the grant of immunity set forth in
Ws. Stat. § 893.80(4). Accordingly, | respectfully concur

178 | am authorized to state that Chief Justice SH RLEY S.
ABRAHANMSON and Justice ANN WALSH BRADLEY join this opinion.
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